I. Introduction
Preserving diversity while securing a uniform and effective observance of fundamental rights is a key challenge in the multi-layered architecture of European human rights law, both at the European Union (EU) level, and in the system established by the European Convention on Human Rights (ECHR). On the one hand, it is highly significant that the motto of the European Union is "United in diversity". More specifically, the preamble of the Charter of Fundamental Rights of the European Union also refers to the importance of "respecting the diversity of the cultures and traditions of the peoples of Europe as well as the national identities of the Member States" 2 . On the other hand, while there is no explicit mention of respect for diversity in the text of the Convention, the tensions between uniformity and diversity are at the very heart of the ECHR system, which was precisely designed to accommodate diverse human rights regimes within a single framework. 3 In this context, the margin of appreciation constitutes the main European Court of Human Rights' (ECtHR) tool to accommodate diversity. 4 This technique (of a jurisprudential origin and recently confirmed in Article 1 of Protocol No. 15 amending the Convention, which adds a new recital at the end of the preamble mentioning it, as well as the principle of subsidiarity), has been defined as the "deference to national bodies in the examination of whether a restriction of a convention right is acceptable or not". 5 It is submitted that the margin of appreciation concept has to be understood within the context of the ECtHR's position somewhere in between an international court of human rights and a constitutional court, as well as of the subsidiary nature of the Convention. 6 Indeed, the margin of appreciation is a manifestation of the material aspect of the subsidiary nature of the Convention. 7 According to this principle, which derives from the ECtHR's role as an international court, 8 national authorities are not only the first but also the best placed to deal with complaints regarding the Convention rights and provide remedies. 9 The principle of subsidiarity consequently refers to a chronological or procedural priority, as well as a normative priority of domestic control over international control. 10 Insofar as the primary role to secure the rights enshrined in the Convention corresponds to the national authorities, the task of the ECtHR is thus limited to intervene only when it is clear that they have failed in doing so. 11 In this context, the function of the margin of appreciation is to adjust the intensity of the review by the Strasbourg court on the conformity of the measures 5 Ibid. 6 See more largely in this regard F. J. Mena Parras, "Democracy, diversity and the margin of appreciation: a theoretical analysis from the perspective of the international and constitutional functions of the European Court of Human Rights" (2015) 29 Revista Electrónica de Estudios Internacionales, DOI: 10.17103/reei.29.10, <http://www.reei.org/index.php/revista/num29/notas/democracy-diversity-and-the-margin-of-appreciation-theoreticalanalysis-from-the-perspective-of-the-international-and-constitutional-functions-of-the-european-court-of-human-rights> accessed 25 June 2015. adopted by the national authorities with the requirements of the Convention. 12 In this regard, while exercising its supervisory jurisdiction, "it is in no way the Court's task to take the place of the competent national courts but rather to review under Article […] the decisions they delivered in the exercise of their power of appreciation". 13 The extent of this margin of appreciation can vary for various reasons, as the provision invoked, the aim pursued by the impugned interference and the context of the latter, the existence of a European consensus in the field or the comprehensive analysis by superior national courts.
14 Among these factors, the existence or lack of common ground between the laws of the Contracting States on the question at stake is probably the most relevant factor when considering how the ECtHR accommodates diversity. As results from the Strasbourg court case law, in those situations where the Court finds that there is no consensus among Contracting States on a matter touching upon a non-absolute human right, it usually concludes that national authorities enjoy a wide margin of appreciation, while this margin will be decisively narrowed if the Court finds a consensus on the question at stake. 15 By widening the margin of appreciation that national authorities in principle enjoy in situations where there is no European consensus and, consequently, exercising a less strict European supervision, the ECtHR takes into account the existing diversity among Contracting States and "refrains from playing its harmonising role, preferring not to become the first European body to "legislate" on a matter still undecided at European level". 16 Differently from the European Union, the Convention, as Eva Brems has observed, "is not considered to be a superstructure imposed on the contracting states from above, but a system of rules which are part of the common European heritage" and derived from the national systems of the European states, which explains the capital role that the European common ground factor plays in the ECtHR case law.
17 Also, as employed by the Court, the concept of European consensus has to be considered as a legitimising tool, echoing the international nature of the Court. 18 On the contrary, where there is a European consensus, the Strasbourg court can develop its harmonising role, which is linked to its position as a (quasi-) constitutional court with regard to the protection of human rights at the European level, in that sense that the Convention constitutes a catalogue of human rights similar to those at the national level, 19 as well as the fact that the Strasbourg court does not grant any jurisdictional immunity to national constitutional law on its control of the respect of the rights enshrined in the Convention. Following the ECtHR's perspective on the use of the margin of appreciation concept, a capital question is to what extent this technique is transposed into EU law, as a tool to accommodate diversity in the field of fundamental rights. This is a particularly interesting exercise considering the a priori normative difficulties of transposing the concept into EU law due to the different position of both courts and the different contexts in which they operate. In this regard, let alone the greater complexity of the balance act that the Court of Justice of the European Union (CJEU) has to practice, 21 some of the main difficulties have been observed by several commentators.
Indeed, it has been claimed that the margin of appreciation is "a concept designed by an international court with plenary jurisdiction over human rights issues to take account of highly diverse situations, and has no role within a legal order with the different objectives characterised by limited competences and the goal of approximating the legislation and policy of its Member States in those areas". 22 In that regard, there exists indeed a major difference between the two courts, as the Luxembourg court possesses an EU law all ranging jurisdiction and has to ensure the respect of this legislative approximation of its Member States, as opposed to the human rights specific jurisdiction of the Strasbourg court, which is limited to guarantee the observation of the minimal standards of protection of the rights enshrined in the Convention.
Furthermore, it has been suggested that this doctrine cannot be easily transposed into EU law considering the subsidiary character of the ECHR system compared to the supranational and highly integrated nature of the European Union legal order, in which a transfer of sovereignty has taken place. 23 Indeed, one of the main obstacles suggested on the transposition of the margin of appreciation concept into EU law is the less intense presence of the principle of subsidiarity, as understood in the ECHR system, in the EU legal order. 24 Also in that regard, it has been observed that the discretion left to national authorities might be difficult to transpose into EU law, considering that, differently from the ECtHR, the intervention of the Luxembourg court does not take place after all domestic remedies have been exhausted. 25 These considerations notwithstanding, it must be observed that the margin of appreciation constitutes also an important tool to accommodate diversity within the EU architecture of fundamental rights, although it presents some different features compared to its use by the ECtHR, and despite of the fact that the CJEU has not applied this technique as extensively or systematically as the Strasbourg court.
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Given this background, this paper analyses the transposition of the margin of appreciation concept as a tool to accommodate diversity into EU fundamental rights law. The analysis is conducted by exploring the different legal context in which the Luxembourg court operates, as illustrated by its 21 As pointed out by Niamh Nic Shuibhne, the CJEU not only has to look to different versions of a given fundamental right (national, ECHR, EU), but also different fields of responsibility for its safeguarding, as well as other competing interests and concerns ("right A "versus" right B versus interest C versus freedom D, and so on"), "Margins of appreciation: National values, fundamental rights and EC free movement law" (2009) position as a "hybrid court performing both the functions of a supreme and a [federal] constitutional court". 27 The structure of this paper is as follows. In section II, the functions performed by the CJEU as a supreme and a federal constitutional court, as well as their reflection upon the EU fundamental rights architecture within the integrated legal nature of EU law are discussed. Section III presents the margin of appreciation concept as developed by the Luxembourg court and how the functions that the CJEU performs are reflected in its use of this technique. It is submitted that while some important differences in the use of the margin of appreciation concept by the CJEU, as compared to the ECtHR case law, can be observed, a similar approach to the margin of appreciation concept as a tool to accommodate diversity is to be identified, by the interconnection of the notions of consensus, harmonisation and subsidiarity in EU law.
II.
The Court of Justice of the European Union as a hybrid court performing the functions of a federal constitutional court and a supreme court
As it is the case for the ECtHR, the role of the Court of Justice of the European Union cannot be described with a formal analysis that focuses only on its character as an international court. It is true that, as the ECHR, the EU legal order was originally conceived as a sub-system of international law (although "with a marked potential for impinging on the sovereignty of Member States"). 28 Most importantly, from a technical point of view, there is no doubt that the Court of Justice of the European Union still remains an international court. Indeed, it has been established by an international treaty, which provides procedures, such as that found in Article 259 TFEU -allowing a Member State to bring a complaint to the Court against another Member State, although it has been rarely used -comparable to the inter-State disputes which are common to the activity of judicial international bodies. 29 Also, the CJEU cannot annul national laws but only declare that a Member State has breached its European obligations, being up to the Member State concerned "to draw the necessary legislative consequences". 30 However, in accordance with the sui generis nature of the EU legal order vis-à-vis classic international law and the constitutionalization process of EU law, the CJEU has to be primarily considered as a hybrid court performing the (closely interrelated) functions of a federal constitutional court (A) and a supreme court (B).
31 After a discussion of these combined roles of the Luxembourg court, the current section finishes by presenting how the functions it performs are reflected upon the EU system of protection of fundamental rights, from the perspective of the relationship between EU law and national law (C).
A.
The CJEU as a federal constitutional court international organization into a "quasi [federal] constitutional legal order", as described by the current President of the Court, Vassilios Skouris. 32 Although the original constituent Treaties already provided some of the features of the sui generis nature of the EU, the departure of the EU legal order from its original foundations on international law has been led by the CJEU itself, as a result of its "creative jurisprudence".
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Already at the beginning of the European integration process, in its landmark judgment Van Gend en Loos, the Court of Justice described the European Economic Community as "a new legal order of international law for the benefit of which the states have limited their sovereign rights, albeit within limited fields, and the subjects of which comprise not only the Member States, but also their nationals". 34 With this judgement, together with its decision rendered one year later in the case Costa v. ENEL, 35 the Court of Justice laid down the foundations of the constitutionalization of an integrated legal order, whose essential characteristics are the transfer of sovereignty from Member States to the European Union as well as the principles of direct effect and of the primacy of EU law over the law of the Member States 36 -elements which cannot be found as such within the ECHR system. The Court explicitly declared the constitutional nature of the European Economic Treaty in its landmark judgement Les Verts, when it stated that "the European Economic Community is a Community based on the rule of law, inasmuch as neither its Member States nor its institutions can avoid a review of the question whether the measures adopted by them are in conformity with the basic constitutional charter, the Treaty". 39 By placing the principle of the rule of law at the heart of the constitutionalised EU legal order, the Court fully corresponds with its own role, according to article 19 TEU, of ensuring that "in the interpretation and application of the Treaties the law is observed". 40 Five years after delivering its judgement in Les Verts, the Court confirmed its position in the Opinion 1/91 by declaring "the EEC Treaty, albeit concluded in the form of an international agreement, nonetheless constitutes the constitutional charter of a Community based on the rule of law". 41 As regards more concretely the role of the protection of fundamental rights in the constitutionalization process of the EU legal order and its link with the principle of the rule of law, the Court of Justice considered in its famous judgement in Kadi of 2008 that the protection of fundamental rights forms part of the "very foundations of the Community legal order", 42 and that "the review by the Court of the validity of any Community measure in the light of fundamental rights must be considered to be the expression, in a community based on the rule of law, of a constitutional guarantee stemming from the EC Treaty as an autonomous legal system which is not to be prejudiced by an international agreement". 43 The Kadi judgement is not only, as it has been observed, "a new vocal demonstration of the ECJ's constitutional maturity in the protection of the autonomy of the Community legal order", 44 but also an excellent example of the differences between the roles of the Court of Justice and the ECtHR. As suggested by Advocate General Poiares Maduro in its Opinion in this case, while the duty of the ECtHR is to "ensure the observance of the commitments entered into by the Contracting States" under an instrument which is designed to "operate primarily as an interstate agreement which creates obligations between the Contracting Parties at the international level", the task of the CJUE is "to act as the constitutional court of the municipal legal order that is the Community", "an autonomous legal order, within which States as well as individuals have immediate rights and obligations". 45 More recently, the Court's recent decision in the Pringle case, 46 which addresses several central issues in EU constitutional law, has to be considered as the most recent of a series of landmark judgements revealing the constitutionalization process of the EU legal order, as well as the first illustration of the new pivotal function of the Court in interpreting the principles guiding the EU "constitution-making" in the post-Lisbon era. 47 Finally, in December 2014, the Court reaffirmed the constitutional character of the EU legal order in the Opinion 2/13, on the compatibility of the draft agreement of the EU accession to the ECHR with the Treaties. 48 Indeed, in its Opinion, the Court insisted on the "constitutional structure of the Union", as reflected in "the principle of conferral of powers […] and in the [EU] institutional framework", as well as in "the specific characteristics arising from the very nature of EU law", in particular, the fact that "EU law is characterised by the fact that it stems from an independent source of law, the Treaties, by its primacy over the laws of the Member States […] and by the direct effect of a whole series of provisions which are applicable to their nationals and to the Member States themselves". 49 Considering that "[f]undamental rights, as recognised in particular by the Charter, must […] be interpreted and applied within the EU in accordance with [its] constitutional framework", 50 the Court concluded that the accession agreement envisaged was not compatible with EU law as it was liable to affect for various reasons the specific characteristics and the autonomy of the EU legal order.
In this context, and as it has been observed by the Vice-President of the Court, Koen Lenaerts, "the Treaty performs the classical functions of a constitution by preserving the balance of powers both horizontally between the institutions and vertically between the Community and the Member States and by ensuring respect for fundamental rights". 51 In that sense -and besides its functions as a supreme court and a guarantor of respect for fundamental rights (see sections II.B and C below)-the Court of Justice, ultimate interpreter and guarantor of the Treaties and charged of building up a coherent legal system, 52 performs the functions corresponding to a federal constitutional court.
On the one hand, the Court is charged to maintain an "institutional balance" in the allocation of powers between the European institutions. 53 On the other hand -and most importantly for our research purposes -according to its role as a federal constitutional court, the CJEU acts as "the judicial empire of the vertical separation of powers" between the Union and its Member States. 54 In that way, the Court of Justice is therefore accorded, as observed by Koen Lenaerts, the constitutional function of ensuring the balance of powers between the Union and the Member States and, more particularly, that the Union "does not transgress the limits of the competences conferred upon it and encroach upon the competences of the Member States", which is one of the main constitutional functions of the Court. 55 This is consistent with function of the principle of conferral -enshrined in article 5 (2) TEU and implying that the Union only has the competences that the Member States have explicitly or impliedly conferred on it in the Treaties -as a safeguard of the Member States' competences.
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B.
The CJEU as a supreme court
Yet, its constitutional functions do not constitute the only task of the Court, which further has the duty, as a supreme court, of "ensuring the uniform interpretation and application of Union law across the Member States". 57 Indeed, in its role of "promoting the unity and the consistency of the law", the Luxembourg court has to be identified as a supreme court. 58 As the Court itself has observed, it "carries out tasks which, in the legal systems of the Member States are those of the constitutional courts, the courts of general jurisdiction or the administrative tribunals as the case may be". 59 This is different from the situation in federal states within the European Union, but the performance by the CJEU of both a constitutional and a supreme court echoes nonetheless the combined roles of the US Supreme Court. 53 Lenaerts, supra note 51, 298. 54 Claes and de Visser, supra note 29, 99. 55 Lenaerts, supra note 51, 299-300. divergent application of EU law would deviate from the objectives set out in the Treaties. 61 More concretely, Monica Claes and Maartje de Visser observe that a link between both functions exists in those situations where the uniformity of the EU constitutional law is at stake or, in other words, touching issues that could be considered as forming part of constitutional and not "ordinary" cases (according to what in national settings would be considered constitutional).
62 Also, and inherently linked with the federal character of the Court, even in those "ordinary" non-constitutional EU law cases, by giving its interpretation of EU law, the Court "may generate a centralising effect, and thus effectively impact on the division of powers between the centre and the parts".
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Beyond its interrelationship with the functions performed by the CJEU as a federal constitutional court, the position of the Court as a supreme court should not be underestimated, considering the role that the principle of uniform application of EU law plays in the supranational integrated nature of the EU legal order. In the Court's own words, the principle of uniform application is "a fundamental requirement of the Community legal order". 64 There are two mechanisms provided by the TFEU in order to ensure compatibility of national acts with EU law: the direct assessment through the infringement procedure, and an indirect one through the references made by national courts on the interpretation of EU law under the preliminary ruling procedure. 65 As shown by the amount and the importance of this procedure in the jurisprudence of the CJEU, the latter constitutes the main instrument in the hands of the Court to assess the compatibility of national law with EU law. It is true that from a technical point of view, the Court is not competent within this procedure to "rule on the compatibility of national law with provisions of Community law" but only to "give a ruling on the interpretation of Community law in order to enable the national court to assess the compatibility of those rules with the Community provisions". 66 However, the rulings given by the CJEU -which have also "erga omnes" effect -will in practice determine the outcome of such assessment at the national level.
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In the Court's own words, this procedure is "essential for the preservation of the Community character of the law established by the Treaty and has the object of ensuring that in all circumstances this law is the same in all States of the Community", thus avoiding "divergences in the interpretation of Community law which the national courts have to apply". 68 Again, on the links between the different functions performed by the Luxembourg court, by indirectly reviewing the compatibility of national law, the Court has the last word in the interpretation of all the law of the "federation" (that is, EU and 61 K. Lenaerts, "The Rule of Law and the Coherence of the Judicial System of the European Union" (2007) 67 Lenaerts, supra note 61, 1641-1642. In this regard, the advisory opinion procedure that the recently adopted Protocol No. 16 amending the Convention aims to introduce within the ECHR system cannot be assimilated to the preliminary ruling procedure in EU law, insofar as the advisory opinions of the Strasbourg court shall not be binding. Also, it should not be missed the fact that for those courts or tribunals which can request that the ECtHR gives an advisory opinion (that is, only the highest courts or tribunals, as designated by the Contracting State), this request is merely optional, whereas in the EU legal order, according to article 267 TFEU, it is mandatory to national courts to refer a question to the Luxembourg court " [w] here any such question is raised in a case pending before a court or tribunal of a Member State against whose decisions there is no judicial remedy under national law" (the request remaining optional for any other national court of tribunal), national law), which turns the CJEU into a genuine constitutional court. 69 
C. The reflection of the CJEU's roles upon the EU fundamental rights architecture
While absent at the beginning of the European integration process, respect for human rights is currently one of the values in which the European Union is founded, as provided by article 2 TEU, and constitutes for the CJEU (as already mentioned above) one of the "very foundations of the Community legal order". Fundamental rights are protected at the EU level in a double dimension, as provided by paragraphs 1 and 3 of article 6 TEU. On the one hand, the Union recognises the rights, freedoms and principles set out in the Charter, which has the same legal value as the Treaties. On the other hand, fundamental rights, as guaranteed by the ECHR and as they result from the constitutional traditions common to the Member States, constitute general principles of the Union's law.
The obligation by Member States to respect fundamental rights at the EU level is translated into their duty not to violate fundamental rights when their measures or actions fall within the scope of EU law, 70 as well as into the legislative developments achieved by the exercise of the competences that the European Union has in this field. In this regard however, it should not be overlooked that the EU institutions lack a "general power to enact rules on human rights" 71 , and that -as provided by article 51 (2) of the Charter -"[t]he Charter does not extend the field of application of Union law beyond the powers of the Union or establish any new power or task for the Union, or modify powers and tasks as defined in the Treaties".
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The above, however, does not preclude the reality that the EU is progressively developing a genuine human rights policy, in the sense that the EU involvement in fundamental rights protection goes along with the expansion of EU law into more sensitive areas with regard to fundamental rights, such as criminal law, and immigration and asylum law. 73 This is reflected in the rise of fundamental rights implications in EU secondary legislation 74 , as well as of the amount of fundamental rights cases before the Court of Justice in recent years. 75 However important the role of fundamental rights in the EU legal order might be, it should not be missed that they only play a part in the EU, which prevents to consider the Court of Justice as a human rights court, in contrast to the ECtHR. 76 Indeed, the duties of the CJEU differs from those of a purely human rights court and have a definite impact on its position, the main function of which in this context is "to interpret the role, the meaning and the scope of human rights in light of the overall structure and functions of the treaties as a whole", within a system of economic and political governance. 77 This is closely linked with the role of the CJEU as a supreme court. Indeed, this element can be clearly seen in what a judge from the Luxembourg court considered when declaring that "[w]e are not a human rights court […] . This is not our main task, this is a very important task for Europe […] and we do it but we do it as [sic] supreme court normally would do it and not as a human rights court would do it. Because a human rights court has exclusive competence to develop and to apply human rights. For us, we do it in the framework of our normal function; [which] is to guarantee the uniform application of Community law, and this is the more important task of our Court". 78 Also in that sense, and as the Court itself has put it in a recent judgement, the rationale behind the objective of protection by Member States of fundamental rights in EU law is "the need to avoid a situation in which the level of protection of fundamental rights varies according to the national law involved in such a way as to undermine the unity, primacy and effectiveness of EU law".
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From the perspective of the functions performed by the CJEU as a federal constitutional court, the fact that the Charter of Fundamental Rights was given a binding nature with the entry into force of the Lisbon treaty further strengths the characterisation of the Court as a constitutional court, insofar as the fundamental rights protection is one of the core functions of national constitutional courts. 80 The EU catalogue of fundamental rights (from which the Charter constitutes "the reference text and the starting point for the CJEU's assessment of the fundamental rights which that legal instrument recognises" 81 ) is not doomed to act in a complementary manner vis-à-vis national catalogues of human rights (as it is the case for the ECHR), but as the main applicable catalogue in those situations when Member States are implementing or derogating from EU law. 82 In that sense, the Charter can be understood as a federal constitutional element of EU law, by establishing standards of protection of fundamental rights opposable not only to the Union institutions, but also to Member States when acting within the field of application of EU law (see Section III.B below).
In this context, the EU system of protection of fundamental rights faces similar challenges as those at the heart of the US federal system, on the balance between centripetal and centrifugal forces and the tensions between uniformity and diversity. 83 Indeed, as Eleanor Spaventa suggests, the EU's constitutional process in the field of fundamental rights protection is translated into the tensions between federalisation and centralisation and the conflicting centripetal and centrifugal forces, the former being the reflect of the development of the EU into a more comprehensive constitutional system and the latter of the desire to maintain a diversified and multifaceted constitutional one.
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III.
The margin of appreciation under the perspective of the CJEU As compared to the ECtHR, the Luxembourg court has a relatively different perspective on the margin of appreciation concept. While it is possible to find some common elements on the use of the same technique by both courts, the CJEU case law reveals the existence of some distinct features on the margin of appreciation concept in EU law, for example the impact on the scope of the margin of appreciation of factors such as the existence or absence of a European consensus in the field, or the degree of harmonisation provided by EU law on the level at which Member States must protect the fundamental right concerned (A). However, and although these different elements are in accordance with the different perspective of the CJEU and the functions it performs, it is submitted that the CJEU case law presents nonetheless a similar approach as compared to the margin of appreciation doctrine in the ECtHR case law, by the interconnection of the notions of consensus, harmonisation and subsidiarity in EU law. Given this background, it is argued that the use of the margin of appreciation by the Court of Justice of the European Union can also be considered as a tool to accommodate diversity, in the sense that its use provides a balance between the respect of the EU constituent and legislator choices and those which can be made at the national level (B).
A. Mapping the margin of appreciation concept in the CJEU case law
Beyond what it has been suggested as a tacit use of the margin of appreciation when looking at those situations when the Luxembourg court, within the preliminary ruling procedure, defers the conclusion of the fundamental rights dispute referred to it by the national courts back to them, 85 the notion of margin of appreciation has a wider meaning in the CJEU case law when compared to its use by the ECtHR. Indeed, it covers not only the extent to which States may derogate from fundamental rights, but also the leeway that they might be accorded when implementing their own policies, as exceptions to EU law. 86 From a terminological point of view, while the term "margin of appreciation" is also used in the CJEU case law, the Court usually rather refers to the "discretion" or "margin of discretion" of national authorities, although these terms appear to be used interchangeably by the Court.
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On the use of the notion of margin of appreciation or (of) discretion in the CJEU case law when reviewing the measures adopted by national authorities, consideration must be first be given to the fact that, despite the normative differences between the ECHR and the EU legal order, it is actually possible to find some similar situations in which this technique has been employed by the CJEU, in comparison to the ECtHR case law. Indeed, this has been, for instance, the case when looking at the Luxembourg court internal market case law on the national derogations to fundamental freedoms, 88 essentially within the context of the preliminary ruling procedure, as the privileged instrument in the hands on the Court to assess de facto the compatibility of national law with EU law. 88 Some of the fundamental freedoms have been included in the catalogue provided by the Charter of Fundamental Rights, see articles 15 (2), on the freedom to seek employment, to work, to exercise the right of establishment and to provide services in any Member State, and 45 (1), on the freedom of movement and of residence of every EU citizen, although this has not necessarily entailed a different treatment by the CJEU -compared its case law previous to the entry into force of the Lisbon treaty -, which continues to refer to the treaty provisions that consecrates the fundamental freedoms. 89 This also applies to the CJEU case law in those cases where the margin of appreciation concept is mobilised by the Court regarding Member States' implementing measures of EU secondary law. However, some few exceptions are contained in Already in 1974, in the Van Duyn case concerning a national measure derogating the freedom of movement for workers on the grounds of public policy, and although declaring that the concept of public policy had to be "interpreted strictly, so that its scope cannot be determined unilaterally by each Member State without being subject to control by the institutions of the Community", the Court considered that "the particular circumstances justifying recourse to the concept of public policy may vary from one country to another and from one period to another, and it is therefore necessary in this matter to allow the competent national authorities an area of discretion within the limits imposed by the Treaty". 90 This notion of discretion, which plays the same role as the reference to a "margin of appreciation" in the ECtHR case law, 91 has since then been used in other cases on derogations of fundamental freedoms, including those on the grounds of the protection of fundamental rights. Indeed, in Schmidberger, the Court affirmed that the competent national authorities enjoyed a "wide margin of discretion" in regard to the balance to be struck between the protection of the fundamental rights to freedom of expression and freedom of assembly, on the one side, and the principle of free movement of goods, on the other side. 92 Just to mention another (important) example in that regard, one year later, in the Omega case, the Court allowed for a "margin of discretion" concerning a measure derogating the freedom to provide services adopted on the basis of the protection of human dignity as a fundamental value laid down in the German constitution, within the public policy clause of the Treaty.
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This approach has also been adopted in more recent cases involving the national identity clause of article 4 (2) TEU introduced by the Lisbon treaty as, for instance, in the Court's decision in SaynWittgenstein, a case involving a national measure restricting the freedom of movement and residence enjoyed by citizens of the Union (as well as the fundamental right of respect for private and family life), on the grounds of the Law on the abolition of the nobility (considered as implementing the principle of equal treatment that is enshrined in article 20 of the Charter), which has constitutional status in Austria.
However, in the Court's view "[i]t is not indispensable […] for the restrictive measure [of the fundamental freedom at stake] issued by the authorities of a Member State to correspond to a conception shared by all Member States as regards the precise way in which the fundamental right or legitimate interest in question is to be protected".
96 Therefore, compared to the ECtHR, while the mobilization of the margin of appreciation and the adoption of a deferential approach by the CJEU might also be based on the idea of a lack of minimum consensus within the EU on political or ideological questions particularly sensitive to Member States, 97 the CJEU approach to consensus is more flexible.
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In that respect, and according to the different perspective of the CJEU, the existence of harmonisation measures at the EU level, as well as the concrete distribution of competences between the EU and its Member States, seem to play a role as important as the heterogeneity of values among Member States in the recognition and determination of the extent of a margin of discretion for the national authorities. In that regard, the CJEU case law can be considered as revealing a double dimension in the structure of the margin of appreciation.
Indeed, it can be observed, on the one hand, that the Court considers the need for granting a margin of appreciation to the national authorities (and its extent) taking into account similar factors as those relevant in the ECtHR case law. For example, and apart from the references to the existence or lack of a European consensus mentioned above, another relevant aspect is the impact of the aim pursued by the national authorities when adopting the restrictive measure on the margin of appreciation granted by the CJEU, as exemplified in its case law on the right of the freedom of expression. 99 However, on the other hand, the CJEU examines at the same time whether there are any EU harmonisation measures that might limit or suppress the Member States discretion.
An example of this approach to the margin of appreciation is provided by the CJEU case law in the field of gambling. As Advocate General Mengozzi argued in its Opinion to Stoß, the CJEU case law in this field "pays attention to the particular nature of gaming, a sector in which it is not possible to disregard 'moral, religious or cultural considerations' and which entails 'a high risk of crime or fraud' and constitutes 'an incitement to spend which may have damaging individual and social consequences'". 100 104 This approach cannot, however, be considered to apply only in those cases where Member States are exclusively competent in the field or in default of any harmonisation measures at the EU level. Indeed, the discretion of national authorities can result from the harmonisation measures themselves of a EU secondary law instrument. One of the situations in which this might occur can be observed in the Promusicae case -in which the balance to be struck between the right to respect for private life, on the one hand, and the rights to protection of property and to an effective remedy, on the other hand was at stake -where the CJEU considered that the provisions of the directives involved were "relatively general, since they have to be applied to a large number of different situations which may arise in any of the Member States", and therefore included "rules which leave the Member States with the necessary discretion to define transposition measures which may be adapted to the various situations possible".
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Given this background, and as Magdalena Forowicz has correctly pointed out, it must be considered that the level of harmonisation provided by the EU legislation is "directly linked to the level of discretion attributed to States by the [CJEU] and its willingness to attribute additional room for manoeuvre for States". 106 In this regard, the judgement that the Court delivered in the famous case Indeed, in its decision, the Court declared that "while "[a]rticle 4 (1) of the Directive imposes precise positive obligations, with corresponding clearly defined individual rights, on the Member States, since it requires them, in the cases determined by the Directive, to authorise family reunification of certain members of the sponsor's family, without being left a margin of appreciation", 109 "[t]he final subparagraph of [that article] has the effect, in strictly defined circumstances, namely where a child aged over 12 years arrives independently from the rest of the family, of partially preserving the margin of appreciation of the Member States by permitting them, before authorising entry and residence of the child under the Directive, to verify whether he or she meets a condition for integration provided for by the national legislation in force on the date of implementation of the Directive".
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In this context, this "limited margin of appreciation" which Member States enjoy "is no different from that accorded to them by the European Court of Human Rights, in its case-law relating to that right, for weighing, in each factual situation, the competing interests".
111 Although the references in that sense are unusual in the CJEU fundamental rights case law, the Luxembourg court has also invoked the argument of the better place occupied by national authorities as entailing certain discretion when implementing EU law. 112 As this is also the case for the margin of appreciation as employed by the ECtHR, the margin for manoeuvre that Member States have recognised is not unlimited, and it cannot particularly be used in a manner which would undermine the objective and the effectiveness of the EU secondary law instrument at stake.
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The Janus-faced relationship between national discretion and level of harmonisation is manifest in two recent landmark judgements adopted by the Grand Chamber of the Court on the same day, on the interpretation of article 53 of the Charter. 114 As the Court declared in Åkerberg Fransson, "where a court of a Member State is called upon to review whether fundamental rights are complied with by a national provision or measure which, in a situation where action of the Member States is not entirely determined by European Union law, implements the latter […], national authorities and courts remain free to apply national standards of protection of fundamental rights, provided that the level of protection provided for by the Charter, as interpreted by the Court, and the primacy, unity and effectiveness of European Union law are not thereby compromised". 115 However, in those cases where the European legislator has provided an exhaustive harmonisation regarding the relevant aspects of the way to protect a particular fundamental right, no discretion is granted to the Member States when implementing the relevant provisions of the EU secondary law instrument, as confirmed by the recent judgement of the Court in Melloni. 116 a contrario reading of what the Court considered in its judgement Commission v Italy, about the fact that "[i]n the absence of fully harmonising provisions at Community level", Member States must enjoy a margin of appreciation on the degree of protection which they wish to apply to ensure the objective of road safety and the way in which this degree of protection is to be achieved. 117 While the notion of margin of appreciation was not explicitly used by the Court in Åkerberg Fransson, nor in Melloni, it seems clear that the notion of "determination" used instead is to be understood as a concept equivalent to that of discretion. 118 In this regard, the level of harmonisation provided by EU law plays, therefore, a key role when analysing the existence of a margin of appreciation and measuring the extent of the discretion that Member States enjoy in the implementation of EU law.
On the impact of the margin of appreciation on the strictness of the judicial review of the national measures (and as this is also the case in the ECtHR case law), the discretion that Member States enjoy is reflected in the intensity of the review of national measures by the CJEU. Indeed, in most of the cases discussed above in the internal market case law, the grant of a margin of discretion to national authorities has been accompanied by the relaxation of the proportionality test applied by the Court. 119 Similarly, as put by Advocate General Kokott quoting several judgements of the CJEU related to the implementation of the above mentioned Directive 2000/78/EC on the prohibition on discrimination on grounds of age, "[i]n light of the wide discretion enjoyed by the Member States in regard to the choice of measures for attaining their aims in the field of employment and social policy, the role of the Court is limited to ensuring that the measures taken do not appear unreasonable, or to put it another way, that the measures taken are not clearly inappropriate for attaining the aim pursued". 120 Accordingly, the Court has also considered that the Commission's power of review of national measures in a field where Member States are granted a broad discretion "must be limited to determining whether the Member States have committed any manifest errors of assessment".
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B.
Understanding the margin of appreciation concept in the CJEU case law: some reflections on the notions of consensus, harmonisation and subsidiarity in EU law
The way that the CJEU uses the margin of appreciation concept is consistent with its role as a federal constitutional court regarding the vertical allocation of powers in the EU. This role, as suggested by Koen Lenaerts, can be explained from the perspective of federalism understood in its conception of "balance of power between the federation and its component entities", 122 and which not only draws the borderline between EU and Member States competences, but also defines the relationship between the two levels of governance when they occupy the same policy field. 123 In this sense, as he suggests, when measuring the degree of discretion left to the Member States by a directive, the Court is simultaneously deciding whether to allocate powers to the EU or to the Member States, and in its examination of the question as to whether national law conflicts with EU law in the absence of EU harmonisation measures, the Court is also deciding whether to limit the regulatory capacities of the Member States. 124 As regards the latter, the Court's decision in Omega shows that the vertical allocation of powers sought by the authors of the treaties is reflected on the fact that the CJEU has to be respectful of the constitutional traditions of the Member States and that, by having recourse to the margin of appreciation without giving up the basic constitutional tenets of the Union, it strikes the right balance between "European commonality" and "national particularism", within a model based on "value diversity". 125 Also, in the absence of harmonisation at the EU level, discretion is allowed to Member States to safeguard national interests considered fundamental to their identity. 126 The vertical allocation of powers thus implies (in due regard of the principle of conferral) that the EU legislator must respect the competences retained by the Member States, which is reflected on the discretion granted by the CJEU to Member States in light of the absence of EU harmonisation measures and the review of national measures, which will in principle be effectuated through the assessment of a manifest error or the application of a relaxed proportionality test, as the case law discussed above illustrates. 127 In this regard, the CJEU approach of the margin of appreciation as a federal constitutional court is consistent with the idea that the foundation of federalism consists in "presumed value and validity of combining unity and diversity and of accommodating, preserving and promoting distinct identities within a larger political union". 128 However, in the presence of EU harmonisation measures, the discretion granted to national authorities is narrowed down, and Member States "must comply with the way in which the EU legislator has struck the balance between the substantive law of the Union and national measures". 129 As exemplified by the cases discussed above, while this does not automatically mean that Member States have no discretion and that any accommodation of diversity is possible, the presence of an exhaustive harmonisation on the way to protect a fundamental right or to balance it with a determinate legitimate interest will suppress the margin of appreciation of national authorities in the implementation of EU law. This is consistent with the fact that some EU secondary law measures adopted by the EU institutions have precisely the objective to ensure that the level of protection of a given right is equivalent in all Member States, in order to avoid the divergences which may exist between the relevant laws in the Member States undermining the objectives pursued in a particular area of EU law. 130 Although the existence and degree of EU harmonisation in a given field might be criticised as being an irrelevant factor on the variation of the intensity of judicial review by the national measures within the conception of the margin of appreciation as a tool to respect pluralism (considering that this harmonisation purely corresponds to the political will of Member States and their intentions to unify their legislations in certain fields) 131 , it is submitted that the level of harmonisation provided by the EU legislative instrument constitutes already a reflection of the consensus among Member States 132 , and that this "legislative consensus"
133 will impact the accommodation of diversity at the EU level in a similar manner as it does in the ECHR system. As the Court observed in Melloni regarding the common definition of the right at stake and the balance with the relevant competing interests, "the Framework Decision 2009/299 […] effects a harmonisation of the conditions of execution of a European arrest warrant in the event of a conviction rendered in absentia, which reflects the consensus reached by all the Member States regarding the scope to be given under EU law to the procedural rights enjoyed by persons convicted in absentia who are the subject of a European arrest warrant".
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As observed by Advocate General Bot in its Opinion in Melloni on the question of the scope for manoeuvre enjoyed by the Member States in fixing the level of protection for the fundamental rights which they wish to guarantee in the implementation of European Union law, "it is necessary to differentiate between situations in which there is a definition at European Union level of the degree of protection which must be afforded to a fundamental right in the implementation of an action by the European Union and those in which that level of protection has not been the subject of a common definition". 135 While in the first case, " [t] hat consensus between the Member States leaves no room for the application of divergent national levels of protection".
136 in the second case, the Member States have more room for manoeuvre in applying, within the scope of European Union law, the level of protection for fundamental rights which they wish to guarantee within the national legal order, provided that that level of protection may be reconciled with the proper implementation of European Union law and does not infringe other fundamental rights protected under European Union law".
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In this regard, the approach of the Court is in accordance with the functions it performs as a supreme court. Indeed, as the case law discussed above illustrates, the role of the Court in the presence of a European harmonisation is to ensure the uniform application of EU law, while finding a balance between the respect of the choices made by the EU legislator, on the one hand, and the choices that can be made at the national level, on the other hand. This explains why the degree of harmonisation and the fact that a situation is completely or only partially determined by EU law will directly affect the variability of the margin of appreciation left to the national authorities and, thus, the accommodation of diversity among Member States by the CJEU. As it has been suggested, the CJEU can respect the policy choices made at the national level as long as they act within their margin of discretion. 138 As a corollary of the role of the Court as a supreme court and the logic of integration of the EU, it is therefore consistent that in those cases where the protection of a fundamental right has already been given a common definition at the supranational level, the CJEU does not grant any discretion to Member States in the implementation of EU law and precludes them to apply a divergent level of protection than the one fixed by the European legislator. In this regard, in a context where EU law has completely determined the way in which Member States must act (as was the case in Melloni), the Charter displaces national fundamental rights. 139 In this sense, the consensus provided by a given EU harmonisation measure not only defines the contours of the protection of a fundamental right in its balance with other competing legitimate interests, but also delimits the variations that this regime of protection can tolerate by the national particularities that may still exist in this field. As already mentioned above, the functions of the CJEU as a supreme and a federal constitutional court are however closely interrelated. Indeed, and in a similar vein of what Antoine Bailleux has observed on the Luxembourg court's decisions in Åkerberg Fransson and Melloni, 140 the approach of the CJEU reflects its preference for a constitutional reading of the Charter of Fundamental Rights within the integration logic of the EU legal order, as opposed to the Strasbourg court's approach, which is rather in accordance with its role as a human rights court within the subsidiary nature of the Convention.
However, in the absence of a full harmonisation and where the situation at stake is only partially determined by EU law (as in the Åkerberg Fransson case), Member States keep a margin of action in which the leading role is played by their internal legal system, in the sense that they are free to choose the regulatory means in order to attain the goals set by the European rule. 141 Indeed, in the absence of a European "legislative consensus" as to the precise level of protection of a fundamental right, this determination has to be done at the national level, an approach which thus leaves room for diversity at the EU level. 142 In this context, as observed by Daniel Sarmiento, according to the principle of subsidiarity it is considered that the facts will be governed by national standards of fundamental rights, provided that the Charter does not provide a superior protection of the fundamental rights concerned. 143 In that regard, a parallelism can be drawn with the ECtHR case law, in the sense that a normative priority is given to the national level as a manifestation of the principle of subsidiarity.
As it has been observed, however, because of the different logics of each legal order, the principle of subsidiarity in the EU context implies a kind of "competitive subsidiarity", referring to the competing powers of the Union and the Member States, while in the ECHR context it rather refers to a "complementary subsidiarity", according to which the ECtHR's powers of intervention are limited to those cases where the domestic institutions are incapable of ensuring effective protection of the Convention rights. 144 context, the principle of subsidiarity can be defined as a "mediator between supranational harmonisation and unity, on the one hand, and local pluralism and difference, on the other". 147 The principle of subsidiarity is also present in EU fundamental rights law. Indeed, subsidiarity is tacitly present in the CJUE case law in the field, both concerning the sources of law that the CJUE uses to protect fundamental rights at the EU level (the Charter also insists in its preamble that it "reaffirms, with due regard for the powers and tasks of the Union and for the principle of subsidiarity, the rights as they result, in particular, from the constitutional traditions and international obligations common to the Member States" 148 ), as well as regarding the scope of the CJUE review of Member States' acts alleged to violate EU fundamental rights. 149 But beyond these elements, it has been claimed that the principle of subsidiarity fails to provide sufficient guidance as to the scope and the extent of latitude granted to Member States when they implement EU law, merely regulating the exercise of competence without defining the margin of manoeuvre left within the given area of competence. 150 However, it is argued that the margin of discretion that Member States enjoy when they implement EU law has to be understood as a manifestation of the principle of subsidiarity in its conception of "federal proportionality", that is, not asking whether the EU should exercise its competences in the field of fundamental rights, but rather "whether the European legislator has unnecessarily restricted national autonomy". 151 In this sense, the margin of discretion granted to national authorities and the consequently limited judicial review applied by the Court can be read as a reflection of this conception of subsidiarity. This commitment to subsidiarity by the CJEU can be exemplified by its decision in Omega, 152 as well as, more widely, by the margin of appreciation granted to Member States and the complementary role of the Charter to the national catalogues of fundamental rights within the normative priority given to the national level when the regulatory framework of a case is not totally determined by EU law. 153 Given this background, and as pointed out by Eleanor Spaventa, "centralisation and federalisation appear balanced: subject to the supervisory role of the [CJEU] (centralisation), the standard of fundamental rights protection is that chosen by the Member State (federalisation)". 154 In this sense, when the concrete division of competences between the two spheres of power in the EU is not translated into a total determination by EU law of the regulatory framework of a given case, the margin of appreciation, as a manifestation of the principle of subsidiarity, plays a similar role that the one performed in the ECtHR system as a tool to accommodate diversity. While the normative differences between the ECHR and the EU legal order -as illustrated by the different functions performed by the Strasbourg and Luxembourg courts respectively-are certainly important, the existence of heterogeneous values and the cultural diversity at the European level justifies the use of the margin of appreciation in both European regimes. 155 The use by the CJEU of the margin of appreciation concept is, however, not without flaws and inconsistencies. 156 In this regard, the CJEU seems often to use the notion of the margin of appreciation or (of) discretion to simply justify the freedom of a Member State to determine the level of protection of a fundamental right or a legitimate interest in the absence of harmonisation of European legislation in the field. 157 In the line of what has been observed by Antoine Bailleux in his analysis of the internal market case law, this approach is regrettable taking into account -let alone the incoherence of the Court in its application -that the Member States' freedom to determine the level of protection of the interest restricting a fundamental freedom, a fundamental right or another principle of EU law is in principle inherent to their sovereignty and can only be restrained by a EU measure harmonising the different national legislations in the field. 158 Therefore the simple fact that a question has not been harmonised at the EU level should not, in addition, automatically entail the grant of a margin of appreciation to the national authorities. 159 Also, the mobilisation by the Court of the notion of margin of appreciation or (of) discretion regarding Member States' implementing actions of EU secondary law provisions of an abstract nature can lead to certain confusion as regards the meaning of this concept in the EU legal order, which might be interpreted as an assimilation of this notion to the certain freedom that Member States may enjoy to define transposition measures, specifically of directives or framework decisions (the latter have nonetheless been abolished after the entry into force of the Lisbon treaty). 160 More inconsistencies can also be found regarding the impact of the discretion enjoyed by the national authorities in the intensity of the judicial review applied by the CJEU in the assessment of whether the relevant national measures are compatible with EU law. 161 For instance, as it has been observed in the field of non-discrimination law, the CJEU does not always seem to use the margin of discretion left to Member States as an argument in the assessment of proportionality of the national measures implementing EU law, and even when it does so, the Court may proceed to carefully assessing the different elements of the proportionality test. 162 While the unsystematic and incoherent use by the CJEU of the tool of the margin of appreciation might be explained by the fact, as observed by Sionaidh Douglas-Scott, that, compared to the ECtHR, the Luxembourg court has been more concerned with the unification and primacy of EU law -the scope for States for diverse application of EU law being therefore narrowed down -, 163 it is submitted that the CJEU should develop a more consistent use of the margin of appreciation as a tool to preserve diversity within the constant balance which the European construction process entails between EU integration and respect for national particularities. 164 This is particularly relevant considering the growing expansion of the EU competences to areas of law more sensitive towards fundamental rights, as well as the obligation of the EU, after the entry into force of the Lisbon treaty, to respect the national constitutional identity of the Member States, as provided by article 4 (2) TEU. 165 Also, after the enlargement of the past decade, the EU cannot be considered as homogeneous as it used to be, and more cultural and political variations have been introduced into the EU special regime, partly altering the general coherence and unity of EU law. 166 In this context, the transposition of the margin appreciation concept into the EU legal system can improve its functioning, by creating a level playing field among the 28 Member States and mitigating to a certain degree the difficulties experienced in harmonising certain areas of EU law. 167 In this sense, national discretion has to be seen as a "normal development in the EU's constitutionalization process", in the framework of an increasing pluralist legal order with various legal traditions in its heart.
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IV. Conclusion
By addressing the question of the transposition of the margin of appreciation concept as a tool to accommodate diversity into EU law, through the analysis of the CJEU case law and the different legal context in which the Luxembourg court operates, as illustrated by the functions that it performs as a supreme and a federal constitutional court within the EU municipal legal order, this article has provided a new reflection on the use of this technique in EU fundamental rights law.
It has been argued that, whilst some shared features exist between the use of the margin of appreciation concept between the ECtHR and the Luxembourg court, there remains some difference of perspective by the CJEU as reflected upon some distinct aspects, for example the impact on the scope of the margin of appreciation of factors such as the existence or absence of a European consensus in the question at stake, or the degree of harmonisation provided by EU law on the level at which Member States must protect the relevant fundamental right. Despite theses differences, a similar approach as compared to the use of this notion in the ECtHR case law can be identified by the interconnection of the notions of consensus, harmonisation and subsidiarity in EU law.
Indeed, the level of harmonisation provided by EU law constitutes an expression of the consensus reached among Member States. Also, it has been submitted that the principle of subsidiarity, in which the margin of appreciation concept is rooted, can be understood in the EU legal order as "federal proportionality", determining the degree of restriction of national autonomy by EU law. In this context, the use by the CJEU of the margin of appreciation concept provides a balance between the respect of 163 S. Douglas-Scott, "A tale of two courts: Luxembourg, Strasbourg and the growing European human rights acquis" (2006) 43 (3) CMLRev. 650. 164 See in a similar vein, referring to the need of developing a "doctrine of deference", Gerards, supra note 11, 115-120, and Torres Pérez, supra note 83, 168-177. 165 Also, as suggested by Oreste Pollicino, the national constitutional identity clause of Article 4 (2) TEU can provide "the appropriate judicial mechanism to prevent the occurrence of the most frequent constitutional conflict between the EC and national levels", "The New Relationship between National and the European Courts after the Enlargement of Europe: Towards a Unitary Theory of Jurisprudential Supranational Law?", (2010) YEL 96. While granting an excessive deference to Member States authorities when invoking the national constitutional identity clause of article 4 (2) TEU would regrettably undermine the uniform application of EU law, this provision should not be read in any case as a limitation of the principle of primacy of EU law, see Mena Parras, supra note 119, 176-182. 166 Forowicz, supra note 87, 10. 167 Ibid., 168 Ibid., 32.
the EU constituent and legislator choices and those to be made at the national level. The margin of appreciation is therefore considered as a tool to accommodate diversity in a context characterized by the heterogeneity of values and the cultural diversity at the European level, a feature that is common to both European legal regimes.
However, the use of the margin of appreciation by the Luxembourg court is far from being consistent, either in regard to the type of situations in which this technique is used, or concerning the necessary impact that its grant must have on the judicial review of the measures adopted by national authorities. It has been submitted that the CJEU should develop a more consistent use of the margin of appreciation as a tool to preserve diversity within the constant balance which the European construction process entails between EU integration and respect for national particularities. Contrary to the a priori concerns that building up a doctrine of the margin of appreciation might imply as regards the unity and coherence of EU law, the use of this technique by the CJEU should rather be considered as a reflection of the constitutional maturity of the increasingly pluralist EU legal order. In this context, a more coherent mobilisation of the margin of appreciation concept is especially relevant considering not only the expansion of the EU competences to areas of law more sensitive towards fundamental rights and the obligation for the EU to respect the national constitutional identity of the Member States, but also the importance of taking into account the other sources of protection of fundamental rights at the European level.
Indeed, the EU system of fundamental rights protection coexists with (and it is inspired in) the international system of rights protection provided by the ECHR, as well as the national catalogues of Member States. This indicates the legal complexity in which the protection of fundamental rights takes place in Europe, which has been described with the metaphor of "the crowded house", 169 and which will become even more complex after the EU accession to the ECHR. Given this background, the use of the margin of appreciation must not only be used in a consistent way to allow a coherence in the room left for political choices which can be made at the national level, but also from the perspective of a holistic approach, which takes into account the protection of human rights guaranteed by other international instruments. Indeed, it must be remembered that the margin of discretion of any Member State should still remain circumscribed by its other human rights obligations. 170 This dimension is particularly (but not only) relevant considering the coherence to be guaranteed at the European level between both the Luxembourg and the Strasbourg courts, in which the use of the margin of appreciation plays a key role. As provided by article 52 (3) of the Charter of Fundamental Rights, "[i]n so far as this Charter contains rights which correspond to rights guaranteed by the Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning and scope of those rights shall be the same as those laid down by the said Convention" (while not preventing EU law to provide "more extensive protection"). 171 However, after the entry into force of the Lisbon treaty, the CJEU has tended to interpret the Charter as an autonomous EU instrument, with fewer references to the Convention and the ECtHR jurisprudence as in its previous case law. 172 While this is consistent with its role as a constitutional court of developing the EU constitutional catalogue of fundamental rights provided by the Charter, the risk remains that this autonomous interpretation of fundamental rights at the EU level entails a disparity between the approaches of the two courts to the detriment of human rights protection. 173 This can also be particularly problematic regarding the new era of accommodation of pluralism in Europe that the future envisaged EU accession to the ECHR will open.
